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STATEMENT OF THE CASE

Nature of the Case
After a jury trial, Kirk Allen Huff was convicted of one count of attempted burglary.
He received a unified sentence of three years, with one year fixed. On appeal, Mr. Huff
contends that the district court erred by failing to instruct the jurors that they must be
unanimous in their determination of which of the alleged acts Mr. Huff engaged in
constituted attempted burglary.

Mr. Huff further contends that there was insufficient

evidence to convict him of attempted burglary, and that his aggregate sentence
represents an abuse of the district court's discretion, as it is excessive given any view of
the facts.
This Reply Brief is necessary to address the State's arguments that Mr. Huff has
failed to show the evidence was insufficient to support his conviction for attempted
burglary and that Mr. Huff's sentencing claim is moot.

The argument in support of

Mr. Huff's assertion that the district court erred by failing to instruct the jury that they
must be unanimous in their determination of which of the alleged acts Mr. Huff engaged
in constituted attempted burglary is adequately presented in his Appellant's Brief and is
not discussed further herein.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Huff's Appellant's Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUES

1.

Did the district court err by failing to instruct the jury on unanimity?

2.

Was there substantial competent evidence to support Mr. Huff's conviction for
attempted burglary?

3.

Did the district court abuse its discretion when it imposed a unified sentence of
three years, with one year fixed, upon Mr. Huff following his conviction for
attempted burglary?
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ARGUMENT

II.
The State Failed To Present Substantial, Competent Evidence To Support
Mr. Huff's Conviction For Attempted Burglary
The State failed to provide sufficient evidence to prove Mr. Huff guilty of
attempted burglary because it failed to prove that he attempted to enter the trailer with
the intent to commit theft. An appellate court's review of the sufficiency of the evidence
to support a conviction is limited in scope.
(Ct. App. 2001 ).

State v. Knutson, 121 Idaho 101, 104

The reviewing court will not set aside the judgment of conviction

following a jury verdict, if "there is substantial evidence upon which a reasonable trier of
fact could have found that the prosecution sustained its burden of proving the essential
elements of a crime beyond a reasonable doubt." State v. Crawford, 130 Idaho 592,
594 (Ct. App. 1997).
The State disputes Mr. Huff's challenge to the sufficiency of the evidence at trial.
(Respondent's Brief, pp.6-8.) The State claims that, because there was damage done
around the locking mechanism of the trailer, such was indicative of an intent to remove
the lock to gain access to the trailer's contents. (Respondent's Brief, pp.8-9.) However,
as Mr. Huff noted in his Appellant's Brief, there was absolutely no evidence that Mr. Huff
did the damage to the locking mechanism.

(Appellant's Brief, p.19.)

In fact, the

witness/owner testified that most of the damage had been done to the locking
mechanism before he saw Mr. Huff in the alley. (Tr., p.83, Ls.10-13, p.86. Ls.11-23,
p.111, Ls.3-9; State's Exhibits 3-5.) Further, the police officer who responded to the
scene testified that he did not believe that the pry marks around the locking mechanism
could have been done by Mr. Huff based on the video where Mr. Huff appeared to have
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hit the trailer with a board. (Tr., p.143, L.23

p.144, L.7.) Thus, no juror could then

have found beyond a reasonable doubt that there existed substantial evidence that
Mr. Huff was trying to enter the trailer to take whatever was inside the trailer.

111.
The District Court Abused Its Discretion When It Imposed An Aggregate Sentence Of
Three Years, With One Year Fixed, Upon Mr. Huff Following His Conviction For
Attempted Burglary
The State claims that Mr. Huff's sentencing claim is moot because Mr. Huff is
currently on probation. (Respondent's Brief, p.10.)
Although Mr. Huff's claim that he should have been placed on probation is now
moot in light of the fact that he is currently on probation, Mr. Huff's argument on appeal
was that he should have been placed on probation and that his sentence was
excessive-that the district court abused its discretion in sentencing him to three years,
with one year fixed. (Appellant's Brief, pp.20-24.) The second portion of this issue is
certainly not moot.
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CONCLUSION
Mr. Huff respectfully requests that this Court vacate the judgment of conviction
and remand this matter for entry of a judgment of acquittal.

Alternatively, Mr. Huff

respectfully requests that this Court vacate his conviction for attempted burglary and
remand the case for a new trial. Alternatively, he requests that this Court reduce his
sentence as it deems appropriate or remand his case to the district court for a new
sentencing hearing.
DATED this 18th day of February, 2014.
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